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Adams-Moore, Denise

From: Rachel Murphy <rmurphy@invisionhsorg> on behalf of Ruth E. Siegfried

<RSiegfried@invisionhs.org>
Sent: Thursday, September 14, 2017 4:44 PM
To: PW, DDPComment
Cc: Ruth E. Siegfried
Subject: Comments on Advance Notice of Final Rulemaking
Attachments: RSiegfried Comments on Advance Notice of Final Rulemaking.pdf

Good Afternoon,

In response to the Advance Notice of Final Rulemaking, please find attached comments for your consideration.

Thank you,

RUTH E. SIEGFRIED
FOUNDER AND PRESIDENT/CEO
lNVlsloN HUMAN SERVICES
Innovative approach. Shared vision.
Direct: 724-933-51 OS
Main: 724-933-5100
Fax: 724-933-4076
rsieofried i nvis on hs - crc
viw.invisionhsorg
InVison on Facebook
InVision on Twitter

Celebrating In Vision’s 25th Anniversaiy — 1992-2017
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addressee(s) any, lithe information contains prctected health nfcrrnation, any disc!osure. cocyir. disfribuLz•n. or use of the contents of this message is
prohibited by federal law. If you have receved this e-mail in error, please immediateiy contact our PhVac1 Officer ac prvacycfficarnvisonhs.org or724-g33-5100
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September 18, 2017

Ms. Julie Mochon

Human Service Program Specialist Supervisor

Office of Development Programs

Department of Human Services

Room 502, Health & Welfare Building

625 ForsteStreet

Harrisburg, PA 17120

Re: Comments on Advance Notice of Final Rulemaking

55 Pa. Code 6100,571 (Fee Schedule Rates)

Dear Ms. Mochon:

InVision Human Services provides residential and non-residential supports and services to over 300 people

across Pennsylvania. We are pleased to submit comments and suggestions in response to the Advance Notice

of Fina Rulemaking (‘Advance” Notice”) that was pubushed on August 19, 2017 (47 Pa.B. 4331). The Advance

Notice addresses how ODP proposes to calculate and adopt the fees to be paid to providers of home and

community based services (“HCBS”) under the recently renewed Consolidated and Person/Family Directed

Support Waivers (“Waivers”). InVision Human Services appreciates ODP’s willingness to engage in continued

discussions with the individuals and organizations that will be affected by the proposed HCBS regulations.

lnVision Human Services supports the comments to ODP’s Advance Notice of Final Rulemaking as presented

by PAR (Pennsylvania Advocacy and Resources for Autism and Intellectual Disability), below:

Discussion: ODP has conducted an active and open community participation process in its commendable

effort to solicit essential public input in the formulation of these system altering regulations published in

Pennsylvania Bulletin on November 5, 2016. Indeed, it is the transforrnatvc nature and scope of the proposed

regulations, together with the high volume of public comments submitted in response to the Rulemaking, that

compels us to again urge ODP to re-publish all of the proposed regulations foradditional public review and

comment and not merely the proposed rate setting regulations. Once adopted, the regulations will be

immensely impactful for many years to come, and, accordingly, they merit close and further public scrutiny.

Their publication in the form of an Advance Notice, at this point in time, will not materially or adversely impact

ODP. To the contrary, publication for additional review and comment will provide ODP with most helpful

guidance (and hopefully support) as it prepares the final regulations for review by the independent oversight

entities and the general public.

Corporate Office Eastern Office
12150 Perry Hwy. 1090 Commons Boulevard www Invisionfls or”
Wexforc, PA 15090 Reading, PA 19605 ‘
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Recommendation: PAR continues to advocate that aN of the HCBS regulations published in

November 2016 should be re-published in the form of an Advance Notice The proposed

regulations are most broad in their scooe, governing the issuance of licenses to HCBS prod ders and

prescribing the delivery of and payment ‘or HCBS services

General Comment

PAR acknowledges and appreciates ODP’s decision to publish the Advance Notice and to request additional

pubhc input relating to the proposed regulatory provisions that will govern the calculation arid adoption of the

fees to be paid to providers of HCES services under the proposed Chapter 6100 regulations Providers are

entitled to a rate setting process that affords them predictabilitj and reliability regarding parnent ‘Or

services Paymert rates must align with the allowable costs provde-s will con:rrue to reasorably and

routnely incur to recruit and retair professional aid dedicated emloyees who render the day to oay

mandated services consistent with the and strict regulatory licensing and service provision requirements

Unlike the current Chapter 51 rate setting regulations, and as now emphasized by ODP in the Advance Notice,

the rates and fees to be developed under proposed 55 Pa Code § 6100 571 must comply with applicable

federal la’A (42 US C § 1396a(a)(30)(A)) and thus must be cons stent with efficiency, economy and quality of

care and be sufficien: :0 ensure access by eligible consumers to Waiter Program Services ODP also

recognizes, in both the Consolida:ec and the Person/Family Directed Support Waivers, that the costs it will

rey on to establish the fee schedule rates rust reflect the costs that are ‘reasonable, necessary and related

to the delivery of the service” as set forth in the December 2014 0MB Guidance Circular See Consolidated

Waiver, Appendix I, at 1-2, p 310, Person/Family Directed Waiver, Appendix I, at 1-2, p 282 Notably the 0MB

Guidance Circular, at 2 C FR 200 404, defines “reasonable cost’ as

§ 200 43d Reasonable costs

A cost is reasonable if, in its nature and amount, it does not exceed that which world be incurred by a

prudent person under the circumstances prevai’ing at tne time the decisior was made to incur the

cost The question of reasonableness is particularly important when the non-Federal entity is

predominantly federally funded In determining reasonableness of a given cost, consideration must be

given to

(a) Whether the cost is of a type generally recognized as ordinary and necessary for the

operation of the non-Federal entity or the proper and elf icient performance of the

Federal award

(b) The restraints or requirements imposed by such factors as sound business practices,

arm’s-length bargaining, federal, state, local, tribal, and other laws and regulations, and

terms and conditions of the Federal award
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(c) Market prices for comparable goods or services (inclusive of labor costs] for the

geographic area.

(d) Whether the inWviduals concerned acted with prudence in the circumstances considering

their responsibilities tD the ron-Federal entity, its employees where appicable its

students or membership, the public at large, and the Federal Government.

(e) Whether the non-Federal entity significantly deviates from its established practices and

policies regarding the incurrence of costs, which may unjustifiably increase the Federal

award’s cost.

ODP’5 adherence to applicable federal law, including the 0MB Guidance, will result in payment rates that agn

with the routine and customary costs that providers must incur to render quality care and services to and

meet the documented needs of Waiver Program consumers.

PAR’s comments to the specific revised sections of 55 Pa. Code § 6100.571 are set forth below. Please note

that text in bold proposed by ODP to be added and text in brackets is proposed by COP to be deleted. Text in

italics is proposed by PAR to be added and text with strkethrough is proposed Dy PAR to be deleted.

Citation: 6100.571 (a)
Discussion: PAR recommends that this sub-section be modified to add another sentence as noted below.

Recommendation: [Fee schedule rates will be established by the Department using a market-

based approach based on current data and independent data sources.] The Department will

establish fee schedue rates using a market-based apDroach so that payments are consistent

with efficiency, economy, and quality of care and are sufficient to enlist enough providers so that

services are available at least to the extent that such services are available to the general

population in the geographic area. Payment rates will reflect the allowable costs that providers

must incur to prD v/dc quality care and to meet the documented needs of individuals as set forth in

their mdividual Supporr Plans and to ensure compliance with the CMS -approved Pennsylvania I-ICES

Community Settings Store Transition Plan.

__ ________________ ___________-J

Citation: 6100.571(b)

Discussion: PAR recommends that the new regulations contain a provision that supports the application of an

annual inflation adjustment to fee schedule rates. PAR notes that to not ca:culate and seek funds tc support

an annual inflation adjustment, without evidence of a decrease in service need and/ or reduction in the

provision of services, imposes an impermissible rate reduction based on budgetary considerations contrary to

federal Law. (42 U. S.C. 1396a(a)(30)(A)) Just as the HealthChoices managed care organizations rely on annual

increases to their capitation rates to assure actuarial soundness, and likewise insurance organizations

routinely apply for and obtain increases in their premium rates, ID/A providers that certainly are subject to the
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same health care market forces are no less entitled under law to adjustments in rates and to not be subject to

ongoing arbitrary rate freezes. PAR recommends that this subsection be modified as follows.

I Recommendation: The Department will [refresh the market-based data used] examine and use

• the data sources set forth in subsection i$ (c) to recalculate and establish fee schedule rates at

least every 3 years. Every fiscal year, the Department vHl determine and include in its annual

recommended budget request to the Governor the funding amount necessary to support the

application of the Medicare Home Health Market Basket Index to recalculate the HCBS fee schedule

rates and bring the rates forward through the following fiscal year.

Citation: § 6100.571(c).

Discussion: PAR recommends that this subsection be modif:ed to delete (a) and re&ace ‘with (c).

Recommendation: [The market-based approach specified in subsection (a) will review and

consider] In establishing the fee schedule rates in subsection (a.) (c) the Department will examine

and use the following factors:

Citation: 6100.571 (c)(1)
Discussion: PAR recommends that this subsection be modifed as foHows:

Recommendation: The [support] service needs of the individuals as documented in their Individual

Support Plans.

Citation: 6100.571(c)(2)

Discussion: PAR recommends that this subsection be mcdfied. ODP has noted that approximately 85% of the

total costs incurred by ID/A providers relate to staffing and staff related costs, PAR is dedicated to securing

wages and benefits for ID/A employees that constitute a living wage within the geographic regions where the

employees reside in Pennsylvania. Quality of care is best assured by retaining and recruiting competent and

caring employees who are given the opportunity to earn fair wages that reasonably align with the physically,

iitellectually and emotionally challenging duties they routinely perform day-to-day throughout the year.

Quality of care cannot be assured when, in the aggregate, across the state, providers experence staff

vacancies exceeding 3500 at any given time and confront the loss of over 9500 staff who leave the ID/A field

annually, causing instability for consumers and families. PAR recommends that this subsection be modified to

include a nationally recognized economic index that is used to determine the funding level that is needed to

support a living wage for the individuals who provide day-to-day high quality care and services to individuals

with an intellectual disability or autism.
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Recommendation: The development of staff wages and staf[re/ated casts including such as

training, benefits, educational and professional experience and licensure and certification

requirements, will utilize an independent, nationally recognized index, such as the Massachusetts

Institute of Technology’s annual Living Wage Calculator.

Citation; 6100.571 (c)(3)
Discussion: What data sources will ODP rely on to obtain relevant cost data about staff-related expenses? PAR

also recommends that ths provisicn be modified as follows:

Recommendation: Staff-related expenses, including healthcare and retirement benefits, training,

recruitment, and supervision.

Citation: 6100.571 (c)(5)

Recommendation: CDP needs explain how i: intends to define and apply “occupancy” in

establishing fees and provde the opportunity for public comment on the explanation.

Citation; 6100.571(c)(6)

Recommendation: ODP must identify the “direct and indirect program and administration related

expenses” and the source of the expenses relied upon as factors that ODP will consider to set fees

and provide the opportunity for public comment on the explanation.

Citation: 6100571(c)(8)
Discussion: The Waivers incorporate the definition of “reasonable costs” under federal law (2 C.F.R.

200404). That definition refers to determining the reasonableness of a cost as considerirg whether the cost is

“ordinary and necessary for the operation” of the entity. (emphasis added). See regulatory definition, supra.

at 2. PAR recommends that this subsection be modified as follows:

Recommendation: [A review ofi Federally-approved HCBS definitions in the waiver and

determinations made about cost components that reflect reasonable and necessary costs

[necessary andJ rcltod to thc dcliv:r of each RCBS as defined at 2 C.FR. § 200404.
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Citation: 6100.571(c)(i0)
Discussion: PAR recommends that this subsecGon be modified as follows

Recommendation: Other [criteria] factors that impact the costs providers incur to render quality

care and services in to comply wit!? opplicoble HCBS regulations and QOP directives.

Citation: 6100.572(c)(7)
Discussion: PAR agrees with this factor in conjunction with our comment 6100.571(c)(2).

Citation: 6100.571(d)
Discussion: As written, this subsection contemplates the publication cia Notice that, in “summary” fashion,

v,il explain the proposed rate setting methodology to include: (1) the data and data sources relied upon: (2)

how the factors Isted in subsection (c) were utiHzed; and (3) the fee schedule rates themselves. The regulation

does not specify that the Notce wili be published annually or that after receipt of comments. ODP will publish

a final Notice that responds to the comments it received. The proposed regulation also does not specify that

the Notice will identify and explain the presumptions and assumptions that ODP relied upon in calculating the

proposed fees. Inconsideration of not adopting, in regulation, an established formula to establish the fees,

ODP must otherwise be clear and precise in explaining all of the factors and data that will inform its

calculation of the fee schedule rates and must respond to the comments that it receives about proposed

fees just as it would do in response to comments to proposed rulemaking.

Absent the adoption of the public process described below, ODP must, in the alternative, re-publish, for

comment, a fixed rate setting methodology (see, e.g., the methodology that governs payments to skilled

nursng facilkies (55 Pa. Code Chapter 1187) as a proposed regulation.

PAR recommends that this section be rewritten as follows:

- 1. 1r
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Recommendation: The Department, on or before May I of each year, cviii publish a Nottte in the

Pennsylvania Bulletin that: (1) identifies the proposed Fee Schedule Rates for the next fiscal year;

and (2) explains in specific detail the fee schedule rate setting methodology. The proposed rate

setting methodology shall describe how the Deportment determined and applied the factors set

forth in subsection (c) above, including the identification of all presumptions, assumptions, ond

independent data sources (including reports and cost related studies) that it used to establish the

fee schedule rates and how such factors were utilized to calculate the rates.

(2) The Department will solicit public comments for 30 days regarding the proposed fee schedule

rates and the rote setting methodology.

(3) The Department, after review and consideration of the public comments, will publish a Nor/ce in

the Pennsylvania Bulletin that adopts the finol fee schedule rates and rate setting methodology and

that includes its resoonse to each public comment thor it received in response to the Notice of

Proposed Fee Schedu;e Rates and Rate Sett:ng Methoaology.

Support Intensity Scale and PA PLUS

The application of the Support Intensity Scale and PA Plus (“5(5 Scale”) has a fundamental impact on service

provision and provider payment and the proposed rulemaking must address the standards that comprise the

515 Scale and how the 515 Scale is applied in practice. ODP has engaged the public in an open dialogue

regarding the purpose of and need for a reliable and valid tool to measure support needs. But given the

impact of the scores on determining the frequency, intensity and duration of an individual’s needs and ti’e

corresponding impact on payments to providers, informal dialogue is insufficient pro:ecton for the individuals

who are assessed and the providers that are confronted with erroneous evaluations.

PAR recommends that the proposed regulations include a separate sub-section that sets forth the standards

that comphse the Pennsvvania 515 Scale and that govern its use and application consistent with the following

factors:

1. The assessment will be:
a. externally validated and produce an accurate, objective, and reliable measure of need in all

blo-psychosocial domains regarding the individual;

b. representative of the frequency, intensity, and duration of an individual’s needs;

c. age appropriate and developmentally representative;

d. fairly and consistently applied to measure an individual’s needs against the typical population;

e. person-centered and representative of specialized populations’ exception needs, such as

medical fragility, dual/triple/quadruple diagnoses, sexual offender status, genetc indications,

etc and
1. inciusionary and transparent.

2. Administration of Assessment Tool
a. A conilict-free entity should administer the assessment tool;





b. the assessment tool should he administered by a representative who isa degreed professional

with experience in human services;

c. the assessment shall be transparent and inclusionary of aH tear members (including, at a

minimum, the individual, support staff, family, and administrator of provider agency); and

ci. the assessment shall be administered at a time convenient to ensure meaningful

representation from all particiDants.

3. Assessment Results and Reconsideration

a. The assessment results will be forwarded within 15 days of administration to the individual,

Supports Coordinator, Provider, Administrativo Entity, and the individual’s family members.

b. This information shall include a copy of the assessment domain results as well as the final

score.
c. Any team member may request reconsideration of the assessment determination by way of

written or electronic notice communicated to the Supports Coordinator within 15 days of the

receipt of the results of the initial assessment.

ci. A reassessment shall be conducted by a different representative of the agency that

administers assessments.
e. The re-assessment meeting will include the individual, family member(s), support staff, and

administrator or designee of the provider agency at a time convenient for all and that

reasor.aSiy allows representation for all interested participants.

4. Appeal Process
a. The individual and/or the provider may appeal the redetermination outcome.

PAR requests a meeting to discuss these recommendations with the Department. PAR thanks the Department

again for the opportunity to comment on these critical regulations that will profoundly impact the lives of

thousands of Pennsylvanians with intellectuai disahi’ity or autism and the providers who render services to

them for years to come.

Sincerely,

C

Ruth E. Siegfried
Founder and President/CEO

InVision Human Services

buN
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Adams-Moore, Denise

From: Marjie Foster <mfoster@invisionhs.org>
Sent: Thursday, September 14, 2017 10:28 PM

To: PW, DDPComment
Subject: Final Ch6100 (financial) regulations
Attachments: MFoster Comments on Advance Notice of FInal Rulemaking.pdf

Importance: High

Dear Ms. Mochon:

It is critical to the people of Pennsylvania that we address this issue. Please take to heart my full letter/statement in the
attached formal letter. Thank you very much.

Marjie Foster

Marjie Foster
Center for Advancement and Partnerships
InVision Human Services
Innovative Approach. Shared Vision.
641-745-7707 (Wrect)
VAV’N. i nvis ion h s. org

Celebrating In VISiOn ‘s 25th Anniversary — 1992-2017

This electrcnc messace from the health care provder lnvision Human Seces contains nfornaUon that may be confidential, and is intended for the use of the
addressee(s) cny. It the information contairs protected heath r.forrnaticn, any disclosure, copyir, istbution, or use of the contents of this message is
prchbted by federal law, If you have received this e-mail in error, please irtmedately cortact cur Pvacy Officer at pdvacycffl erinvisionhs org or 721-533-5100
extension 169.
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JNVISION
• Human Services

September 13, 2017

Ms. Julie Mochon

Human Service Program Specialist Supervisor

Office of Development Programs

Department of Human Services

Room 502, Health & Welfare Building

625 Forster Street

Harrisburg, PA 17120

Re: Comments on Advance Notice of Final Rulemaking

55 Pa. Code 6100.571 (Fee Schedule Rates)

Dear Ms. Mcchon:

lnVision Human Services provides residential and non-residential supports and services to over 300 people

across Pennsylvania. We are pleased to submit comments and suggestions in response to the Advance Notice

of Final Rulemaking (“Advance ‘Notice’) that was published on August 19, 2017 (47 PaR. 4331). The Advance

Notice addresses how ODP proposes to calculate and adopt the fees to be paid to providers of home and

community based services (‘HCBS”) under the recently renewed Consolidated and Person/Family Directed

Supoort Waivers (‘Waivers”). InVision Human Services appreciates ODP’s willingness to engage in continued

discussions with the individuals and organizations that will be affected by the proposed HCBS regulations.

InVision Human Services supports the comments to OOP’s Advance Notice of Final Rulemaking as presented

by PAR (Pennsylvania Advocacy and Resources for Autism and Intellectual Disability), below:

Discussion: ODP has conducted an active and open community participation process in its commendable

effort to solicit e5sential public input in the formulation of these system altering regulations published in

Pennsylvania Bul!etin on November 5, 2016. Indeed, it is the transformative nature arid scoce of the propcsed

regulations, together with the high volume of public comments submitted in response to the Rlcmaking, that

compels us to again urge ODP to re-publish all o the proposed regulations for adoitional pubic review and

comment and not merely the proposed rate setting regulations. Once adopted, the regulations will be

immensely impactful for many years to come, and, accordingly, they merit close and Further public scrutiny.

Their publication in the form of an Advance Notice, at this point in time, will not materially or adversely impact

COP. To the contrary, publication for additional review and comment will provide ODP with most helpful

guidance (and hopefully support) as it prepares the final regulations for review by the independent oversight

entities and the genera public.

Corporate Office Eastern Office
12450 Perry Hwy. 1090 Commons Boulevard inwisionhc o
Wexford, PA 15090 Reading, PA 19605
tel: 7249335100 fax: 7249334076 tel: 484-671-2275 fax: 484-671-2276
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Recommendation: PAR continues to advocate that aB of the HCBS regulations published in

November2016 should be re-published in the form of an Advance Notice, The proposed

regulations are most broad in their scope, governing the issuance of licenses to HCBS providers and

prescribing the delivery of and payment for HCES services.

General Comment

PAR acknowledges and appreciates COP’s decision to publish the Advance Notice and to request additional

public input relating to the proposed regulatory provisions that will govern the calculation and adoption of the

fees to be paid to providers of HCBS services under the proposed Chapter 6100 regulations. Providers are

entitled to a rate setting process that affords them predictability and reflability regarding payment for

services. Payment rates must align with the allowable costs providers will continue to reasonably and

routinely incur to recruit and retain professional and dedicated employees who render the day-to-day

mandated services consistent with the and strct regulatorj licensing and service provison requirements.

Unlike the current Chapter 51 ra:e setting regulations, and as now emphasized by COP in the Advance Notice,

the rates and fees to be developed under proposed 55 Pa. Code § 6:00571 must comply with applicable

federal law (42 U.S.C. § 1396a(a)(30)(A)) and thus must be consistent with efficiency, economy and quality of

care and be sufficient to ensure access by eligible consumers to Waiver Program Services. ODP also

recognizes, in both the Consolidated and the Person/Family Directed Support Waivers, that the costs it will

rely on to establish the fee schedule rates must reflect the cost that are ‘reasonable, necessary and related

to the delivery of the service” as set forth in the December 2014 0MB Guidance Circular, See Consolidated

Waiver, Appendix I, at 1-2, p.310; Person/Family Directed Waiver, Appendix I, at 1-2, p. 282. Notably, the 0MB

Guidance Circular, at 2 C.F.R. 200.404, defines “reascnable cost’ as:

§ 200.404 Reasonable costs.

A cost is reasonable if, in its nature and amount, it does not exceed that which would be incurred by a

prudent person under the circumstances prevailing at the time the deci5ion was made to incur the

cost. The question of reasonableness is particularly important when the non-Federal entity is

predominantly federally funded. In determining reasonableness of a given cost, consideration must be

given to:

(a) Whether the cost is of a type generally recognized as ordinary and necessary for the

operation of the non-Federal entity or the proper and efficient performance of [lie

Federal award.

(b) The restraints or requirements imposed by such factors as: sound business practices;

arm’s-length bargaining; federal, state, local, tribal, and other laws and regulations; and

terms and conditions of the Federal award.
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(c) Market prices for comparable goods or services [inclusive of labor costs] for the

geographic area.

(a) Whether the individuals concerned acted with prudence in the circumstances considering

their responsib!ities to the ron-Federal entity, its employees, where applicable its

students or membership, the puhhc at large, and the Federal Government.

(e) Whether the non-Federal entity significantly deviates from its established practices and

policies regarding the incurrence of costs, which may unjustifiably increase the Federal

awards cost.

ODP’s adherence to applicable federal law, including the 0MB Guidance, wi9 result in payment rates that align

with the routine and customary costs that providers must incur to render quality care and services to and

meet the documented needs of Waiver Program consumers,

PAR’s comments to the specific revised sections of 55 Pa. Code § 6100.571 are set forth below. Please note

that text in bold proposed by COP to be added and text in brackets is proposed by GOP to be deleted. Text in

italics is proposed by PAR to be added and text with strikethrough is proposed by PAR to be celeted

Citation: 6100.571 (a)
Discussion: PAR recommends that this sub-section be modified to add another sentence as noted below.

Recommendation: [Fee schedule rates will be established by the Department using a market-

based approach based on current data and independent data sources.] The Department will

establish fee schedule rates using a market-based approach SD that payments are consistent

with efficiency, economy, and quality of care and are sufficient to enlist enough providers so that

services are available at least to the extent that such Services are available to the general

population in the geographic area. Payment rates will reflect the allowable costs that providers

must incur to pravide quality care and to meet the documented needs of individuals as set forr? in

their Individual Support Plans and to ensure camp/lance with the 045-approved Pennsylvania HCBS

Community Sett’ngs State Transition Plan.

Citation: 6100.571(b)

Discussion: PAR recommends that the new regulations contain a provision that supports the application of an

annual inflation adjustment to fee schedule rates. PAR notes that to not calculate and seek funds to support

an annual iniation adjustment, without evidence of a decrease in ser/ce need and! or reduction in the

prov!sion of services, imposes an impermissible rate reduction based on budgetary corsiderations contrary to

federal law. (42 U.S.C. 1396a(a)(3QflA)) Just as the HeaithChoices managed care organizations rely on annual

increases to their capitation rates to assure actuarial soundness, and likewise insurance organizations

routinely apply for and obtain increases in their premium rates, ID/A providers that certainly are subject to the
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same health care market forces are no less entitled under law to adjustments in rates and to not be subject to

ongoing arbitrary rate freezes. PAR recommends that this subsection be modified as follows.

Recommendation: The Department will frefresh the market-based data used] examine and use

the data sources set forth in subsection (a.) (c) to recalculate and establish fee schedule rates at

least every 3 years. Every fiscal year, the Department will determine and include in its annual

recommended budget request to the Governor the funding amount necessary to support the

application of the Medicare Home Health Marker Basket Index to recalculore the HCBS fee schedule

rates and bring the rates forward through the follow/na fiscal year.

Citation: § 6100.571(c).

Discussion: PAR recommends that this subsection he modified to delete (a) and replace with (c).

Recommendation: [The market-based approach specified in subsection (a) will review and

consider] In establishing the fee schedule rates in subsection (a) (c) the Department will examine

and use the following factors:

Citation: 6100.571 (c)(1)
Discussion: PAR recommends that this subsection be modified as fol:ows:

Recommendation: The [support) service needs of the individuals as documented in their Individual

Support Plans.

Citation: 6100,571(cfl2)

Discussion: PAR recommends that this subsection be modified. ODP has noted that approximately 85% of the

total costs incurred by ID/A providers relate to staffing and staff related costs. PAR is dedicated to securing

wages and benefits for ID/A employees that constitute a living wage within the geographic regions where the

employees reside in Pennsylvania. Quality of care is best assurec by retaining and recruiting competent and

carins employees who are given the opportunity to earn fair wages that reasonably align with the physically,

intellectually and emotionally challenging duties they routinely perform day-to-day throughout the year.

Quality of care cannot be assured when, in the aggregate, across the state, providers experience staff

vacancies exceeding 3500 at any given time and confront the loss of over 9500 staff who leave the ID/A field

annually, causing instability for consumers and families. PAR recommends that this subsection be modified to

include a nationally recognized economic index that is used to determine the funding level that is needed to

support a living wage for the individuals who provide day-today high quality care and services to individuals

with an intellectual disability or autism.
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Recommendation: The development of staff wages and staff related costs includin; such as

training, benefits, educational and professional experience and licensure and certification

requirements, will utilize an independent, nationally recognized index, such as the Massachusetts

institute of Technology’s annual Living Wage Calculator.

Citation: 6100.571 (c)(3)
Discussion: What data sources wiN ODP rely on to obtain relevant cost data about staff-related expenses? PAR

also recommends that this provision be modified as follows:

Recommendation: Staff-related expenses, including healthcare and retirement benefits, training,

recruitment, and supervision.

Citation: 6100,571 (c){5)

Recommendation: ODP needs explain how it intends to define and apply “occupancy” in

establishing fees and provide the opportunity for public comment on the explanation.

Citation: 6100.571(c)(6)

Recommendation: DDP must identify the “direct and indirect program and administration related

expenses” and the source of the expenses relied upon as factors that ODP will consider to set fees

and provide the opportunity for public comment on the explanation.

Citation: 6100.571(c)(8)

Discussion: The Waivers incorporate the definition of “reasonable costs” under federal law (2 C.F.R. §

200.404). That definition refers to determining the reasonableness of a cost as considering whether the cost is

“ordinary and necessary for the operation” of the entity. (emphasis added). See regulatory definition, supra.

at 2. PAR recommends that this subsection be modified as follows:

Recommendation: [A review of] Federally-approvea HCBS definitions in the waiver and

determinations made about cost components that reflect reasonable and necessary costs

I [necessary and] rcbt:d to the dclivcr of coch HCBS as defined at 2 C.F.P, 200.404.
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Citation: 6100.571(c)(i0)
Discussion: PAR recommends that this subsectcn be modified as follows

Recommendation: Other [criteria] factors that impact the costs providers incur to render quality

care and services in to comply with applicable HCBS regulations and ODP directives.

Citation: 6100.571(c)(7)
Discussion: PAR agrees with this factor in conjunction with our comment 6100.571(c)(2).

Citation: 6100.571(d)
Discusson: As written, this subsection contemolates the publicatioi ofa Notice that, in “summary” fashion,

will explain the proposed rate setting methodology to include: (1) the data and data sources relied upon; (2)

how the factors listed in subsection (c) were utilized; and (3) the fee schedule rates themselves. The regulation

does not specify that the Notice will be published annually or that after receipt of comments, ODP will publish

a final Notice that responds to the comments it received. The proposed regulation also does riot specify that

the Notice will identify and explain the presumptions and assumptions that COP relied upon in calculating the

proposed lees. In consideration of not adopting, in regulation, an established formula to establish the fees,

ODP must otherwise be clear and precise in explaining all of the factors and data that will inform its

calculation of the fee schedule rates and must respond to the comments that it receives about proposed

fees just as it would do in response to comments to proposed rulemaking.

Absent the adoption of the public process described below, ODP must) in the alternative, re-publish, for

comment, a fixed rate setting methodology (see, e.g., the methodology that governs payments to skilled

nursing facilities (55 Pa. Code chapter 1137) as a proposed regulation.

PAR recommends that this section be rewritten as follows:
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Recommendation: The Department, an or before May I of each year will publish a Norrce in the

Pennsylvania Salle tin that: (I) identifies the proposed Fee Schedule Rates far the next fiscal year;

and (2) explains in specific detail the fee schedule rate setting methodology. The proposed rate

setting methodology shall describe how the Deportment determined and applied the factors set

forth in subsection (c) above, including the identification of oil presumptions, assumptions, and

independent data sources (including reports and cost related studies) that it used to establish the

fee schedule rates and how such factors were utilized to calculate the rates.

(2) The Department tvJll solicit public comments for 30 days regarding the proposed fee schedule

rates and the rote setting methodology.

3) Vie Department, after review and consideration of the public comnents, will publish a Notice in

the Pennsylvania Bulletin that adopts the final fee schedule rates and rote setting methodology and

that includes its response to each public comment that it received in response to the Notice of

Proposed Fee Schedule Rates and Rate Setting Methodology.

Support Intensity Scale and PA PWS

The application of the Support Intensity Scale and PA Plus (“515 Scale’) has a fundamental impact on service

provision and provider payment and the proposed rulemaking must address the standards that comprise the

SIS Scale and how the 515 Scale is applied in practice. ODP has engaged the public in an open dialogue

regarding the purpose of and need for a reliable and valid tool to measure support needs. But given the

impact of the scores on determining the frequency, intensity and duration of an individual’s needs and the

corresponding impact on payments to providers, informal dialogue is insufficient protection for the individuals

who are assessed and the providers that are confronted with erroneous evaluations.

PAR recommends that the proposed regulations include a separate sub-section that sets forth the standards

that comprise the Pennsylvania SIS Sca!e and that govern its use and apDlication consistent wit the following

factors:

1. The assessment will be:
a. externally validated and produce an accurate, objective, and reliable measure of need in all

blo-psychosocial domains regarding the individual;

b. representative of the frequency, intensity, and duration of an individual’s needs;

c. age appropriate and developmentally representative;

d. fairly and consistently applied to measure an individual’s needs against the typical population;

e. person-centered and representative of specialized populations’ exception needs, such as

medical fragHity, dual/triple/quadruple diagnoses, sexual offender status, genetic indications,

etc; and
f. incusionan,’ and transparent.

2. Administratior. of Assessment Tool

a. A conflict-free entity should administer the assessment tool;
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b. the assessment tool should be administered by a representative who is a degreed professional

with experience in human services;

c. the assessment shall be transparent and inclusionary of all team members (including, at a

minimum, the individual, support staff, family, and administrator of provider agency); and

d. the assessment shall be administered at a time convenient to ensure meaningful

representation from all participants,
3. Assessment Results and Reconsideration

a. The assessment results wtl be foftvardec wthin 15 days of administration to the individual,

Supports Coordinator, Provider, Administrative Entity, and the individual’s fami.y members.

b. This information shall include a copy of the assessment domair results as well as the final

score.
c. Any team member may request reconsideration of the assessment determination by way of

written or electronic notice communicated to the Supports Coordinator within 15 days of the

receipt of the results of the initial assessment.

d. A reassessment shall be conducted by a different representative of the agency that

administers assessments.

e. The re-assessment meeting will include the individual, family member(s), support staff, and

administrator or designee of the provider agency at a time convenient for all and that

reasonably allows representation for all interested partcipants.

4. Appea Process
a. The individual and/or the provider may appeal the redetermination outcome.

PAR requests a meeting to discuss these recommendations with the Department. PAR thanks the Department

again for the opportunity to comment on these critical regulations that will profoundly impact the hves of

thousands of Pennsylvanians with intellectual disability or autism and the providers who render services to

them for years to come.

Sincerely,

Marjie Foster
Center for Advancement & Partnerships

InVision Human Services
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September 18, 2017

Ms. Julie Mochon
Human Service Program Specialist Supervisor

Office of Development Programs
Department of Human Services

Room 502, Health & Welftre Building

625 Forster Street
Harrisburg, PA 17120

Re: Comments on Advance Notice of Final Rulemaking

55 Pa. Code 6100.571 Fee Schedule Rates)

Dear isis. Mochon:

lnVision Human Services provides residential and non-residential supports and services to over 300 people

across Pennsylvania. We are pleased to submit comments and suggestions in response to the Advance Notice

of Final Rulemaking (“Advance “Notice) that was published on August 19, 2017 (47 Pa,B. 4831). The Advance

Notice addresses how ODP proposes to calculate and adopt the fees to be paid to provders of home arid

community based services (“HCBS”) under the recently renewed Consolidated and Person/Famiy Directed

Support Waivers (“Waivers”). InVision Human Services aopreciates GOP’s willingness to engage in continued

discussions with the individuals and organizaUons thatwill be affected by the proposed HCBS regulations.

InVision Human Services supports the comments to GOP’s Advance Notice of Final Rulemaking as presented

by PAR (Pennsylvania Advocacy and Resources for Autism and Intellectual Disability), below:

Discussion: GOP has conducted an active and open community participation process in its commendable

effort to solicit essential public input in the formulation of these system altering regulations published in

Pennsylvania Bulletin on November 5, 2015. Indeed, it is the transformative nature and scope of the proposed

regulations, together with the high volume of public comments submitted in response to the Rulemaking, that

compels us to agaTh urge COP to re-publish all of the proposed regulations for additional public review and

comment and not merely the proposed rate setting regulations. Once adopted, the regula:ions will be

immensely impactful for many years to come, and, accordingly, they merit close and further public scrutiny.

Their publication in the form ofan Advance Notice, atthis point in time, will not materiafly or adversely impact

GOP. To the contrary, publication for additional review and comment will provide COP with most helpful

guidance (and hopefully support) as it prepares the final regulations for revievi by the independent oversight

entities and the general public.

Corporate Office Eastern Office
12450 Perrj Hwy. 1090 Commons Boulevard ww” invion’s o
Weford, PA 15090 Reading, PA 19605

fl-i—-’.

tel: 724933-5100 fax: 724-9334075 tel: 48#671-2275 fax: 484-671-2276
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Recommendation: PAR continues to advocate that all of the HCBS regulations published in
November 2016 should be re-published in the form of an Advance Notice. The proposed
regulations are most broad in their scope, governing the issuance of licenses to HCBS providersand
prescribing the delivery of and payment for HCBS services.

General Comment

PAR acknowedges and appreciates ODP’s decision to publish the Advance Notice arid to request additional
public input relating to the proposed regulatory provisions that will govern the calculation and adoption of the
fees to be paid to providers of HCBS 5ervices under the proposed Chapcer 6100 regulations. Providers are
entitled to a rate setting process that affords them predictability and reliability regarding payment for
services. Payment rates must align with the allowable costs providers will continue to reasonably and
routinely incur to recruit and retain professional and dedicated employees who render the day-to-day
mandated services consistent with the and strict regulatory licensing and service provision requirements.

Unlike the current Chapter 51 rate setting regulations, and as now emphasized by ODP in the Advance Notice,
the rates and fees to be developed under proposed 55 Pa. Code § 6100.571 must comply with applicable
federal law (42 U.S.C. § 1396a(a)(30)(A)) and thus must be consistent with efficiency, economy and quality of
care and be sufficient to ensure access by eligible consumers to Waiver Program Services. COP also
recognizes, in both the ConsoHdated and the Person/Family Directed Support Waivers, that the costs it will
rely on to establish the tee schedule rates must reflect the costs that are “reasonable, necessary and related
to the delivery of the service” as set forth in the December 2014 DM8 Guidance Circular. gg Consolidated
Waiver. Appendix I, at -2, p.310; Person/Family Directed Waiver, Appendix I, at 1-2, p.282. Notably, the 0MB
Guidance Circular, at 2 C.F.R, 200.404, defines “reasonable cost” as:

§ 200.404 Reasonable costs.

A cost is reasonable if, in its nature and amount, it does not exceed that which would be incurred by a
prudent person under the circumstances prevailing at the time the decision was made to incur the
cost. The question of reasonableness is particularly important when the non-Federal entity is
predominantly federally funded, In determining reasonableness of a given cost, consideration must be
given to:

(a) Whether the cost is of a type generally recognized as ordinary and necessary for the
operation of the non-Federal entity or the proper and efficient performance of the
Federal award.

(b) The restraints or requirements imposed by such factors as: sound business practices;
arm’s-length bargaining; federal, state, local, tribal, and other laws and regulations; and
terms and conditions of the Federal award.



(c) Market prices for comparable goods or services [inclusive of labor costs] for the

geographic area.

(d) Whether the individuals concerned acted with prudence in the circumstances considering

their responsibilities to the non-Federal entity, its employees, where applicable its

students or membership, the public at large, and the Federal Government.

(e) Whether the non-Federal entity significantly deviates from its established practices and

policies regarding the incurrence of costs, which may unjustifiably Increase the Federal

award’s cost.

OD?’s adherence to applicable federal law, inciuding the DM8 Guidance, will result in payment rates that align

with the routine and customary costs that providers must incur to renderquality care and services to and

meet the documented needs of Waiver Program consumers.

PAR’s comments to the specifc revised sections of 55 Pa. Code § 6100.571 are set forth below. Please note

that text in bold proposed by ODP to be added and text in brackets is proposed by ODP to be deleted, Text in

italics is proposed by PAR to be added and text with strikethrough is proposed by PAR to be deleted.

Citation: 6100.571 (a)
Discussion: PAR recommends that this sub-section be modified to add another sentence as noted below.

Recommendation: [Fee schedule rates will be established by the Department using a market-

based approach based on current data and independent data sources.] The Department will

establish fee schedule rates using a market-based approach so that payments are consistent

with efficiency, economy, and quality of care and are sufficient to enlist enough providers so that

services are available at least to the extent that such services are available to the general

population in the geographic area. Payment rates will reflect the ailowable casts that providers

must incur to provide quality core and to meet the documented needs of individuals as set forth in

their Individual Supporr Plans and to ensure compliance with the cM5-approved Pennsyfvan/a HCB5

Community Settings State Tronsitian Plan.

Citation: 6100.571(b)
Discussion: PAR recommends that the new regulations contain a provision that supports the application of an

annual inflation adjustment to fee schedule rates. PAR notes that to not calculate and seek funds to support

an annual inflation adjustment, without evidence of a decrease in service need and! or reduction in the

provision of services, imposes an impermissible rate reduction based on budgetary considerations contrary to

federal law. (42 U.S.C. 1396a(a)(30)(A)) Just as the HeathChoices managed care organizations r&y on annual

increases to their capitation rates to assure actuarial soundness, and likewise insurance organizations

routinely appiy for and obtain increases in their premium rates, ID/A providers that certainly are subject to the

a
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same health care market forces are no less entitled under law to adjustments in rates and to not be subject to
ongoing arbitrary rate freezes. PAR recommends that this subsection be modified as follows.

___

Recommendation: The Department will [refresh the market-based data used] examine and use
the data sources set forth in subsection (e} (c) to recalculate and establish fee schedule rates at
least every 3 years. Every fiscal year, the Department will determine and include in its annual
recommended budget request to the Governor the funding amount necessary to support the
application of the Medicare Home Health Market Basket Index to recalculate the HCBS fee schedule
rates and bring the rates forward through the following flscal year.

Citation: § 6100.571(c).
Discussion: PAR recommends that this subsection be modified to delete (a) and replace with (c).

Recommendation: [The market-based approach specified in subsection (a) will review and
consider] In establishing the fee schedule rates in subsection (a) (c) the Department will examine
and use the following factors:

Citation: 6100,571 (c)(1)
Discussion: PAR recommends that this subsection be modifled as follows:

Recommendation: The [support] service needs of the individuals as documented in their Individual
Support Plans.

Citation: 6100.571(c)(2)
Discussion: PAR recommends that this subsection be modified. ODP has noted that approximately 85% of the
total costs incurred by ID/A providers relate to staffing and staff related costs. PAR is dedicated to securing
wages and benefits for ID/A employees that constitute a iving wage within the geographic regions where the
employees reside in Pennsylvania. Quality of care is best assured by retaining and recruiting competent and
caring employees who are given the opportunity to earn fair wages that reasonably align with the physically,
intellectually and emotionally challenging duties they routinely perform day-to-day throughout the year.
Quality of care cannot be assured when, in the aggregate, across the state, providers experience staff
vacancies exceeding 3500 at any given time and confront the loss of over 9500 staff who leave the ID/A field
annually, causing instability for consumers and families. PAR recommends that this subsection be modified to
include a nationally recognized economic index that is used to determine the funding level that is needed to
support a living wage for the individuals who provide day-to-day high quality care and services to individuals
with an intellectual disability or autism.
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Recommendation: The development of staff wages and staff related costs irdudirg such as

training, benefits, educational and professional experience and licensure and certification

requirements, will utilize an independent, nationally recognized index, such as the Massachusetts

Institute of Technology’s annual Living Wage Calculator.

Citation: 6100.571 (c)(3)
Discussion: What data sources will DDP rely on to obtain relevant cost data about staff-related expenses? PAR

also recommends that this provision be modified as follows:

Recommendation: Staff-related expenses, including healrhcare and retirement benefits, training,

recruitment, and supervision.

Citation: 6100.571 (c)(5)

Recommendation: ODP needs explain how it intends to define and apply “occupancy” in

establishing fees and provide the opportunity for public comment on the explanation.

Citation: 6100.571(c)(6)

Recommendation: ODP must identify the “direct and indirect program and administration related

expenses” and the source of the expenses relied upon as factors that DDP will consider to set fees

and provide the opportunity fDr public comment on the explanation.

Citation: 6100.571(c)(8)
Discussion: The Waivers incorporate the definition of “reasonable costs” under federal law (2 C.F.R. §

200.404). That definition refers to determining the reasonableness of a cost as considering whether the cost is

“ordinary and necessary for the operation” of the entity. (emphasis added). See regulatory definition, supra.

at 2. PAR recommends that this subsection be modified as follows:

—-—— -—

Recommendation: [A review ofi FederaHy-approved HCBS definitions in the waiver and

determinatons made about cost components that reflect reasonable and necessary costs

• [necessary andj r±t:d tD :hc dclivcr ci cDch HCRS as defined at2 C.F.R. § 200.404.



Citation: 6100.571(c)(10)
Discussion: PAR recommends that this subsection be modified as follows:

Recommendation: Dther jcriteria] factors that impact the costs providers incur to render quality
care and services in to comply with applicable HCBS regulations and ODP directives.

Citation: 6100.571(c)(7)
Discussion: PAR agrees with this factor in conjunction with our comment 6100.571(c)(2).

Citation: 6100.571(d)
DIscussion: As written, this subsection contemplates the publication of a Notice thai, in “summary” fashion,
will explain the proposed rate setting methodology to incude: (1) the data and data sources relied upon; (2)
how the factors listed in subsection (c) were utilized; and (3) the fee schedule rates themselves. The regulation
does not specify that the Notice will be published annually or that after receipt of comments, ODP will publish
a final Notice that responds to the comments It received. The proposed regulation also does not specify that
the Notice will identify and explain the presumptions and assumptions that ODP relied upon in calculating the
proposed fees. Inconsideration of not adopting, in regulation, an established formula to establish the fees,
ODP must otherwise be clear and precise In explaining all of the factors and data that will inform its
calculation of the fee schedule rates and must respond to the comments that it receives about proposed
fees just as it would do in response to comments to proposed rulemaking.

Absent the adoption of the public process described below, ODP must, in the alternative, re-publish, for
comment, a fixed rate setting methodology (see, e.g., the methodology that governs payments to killed
nursing faculties (55 Pa. Code Chapter 1187) as a proposed regulation.
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PAR recommends that this section be rewritten as follows:
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Recommendation: The Department, on or before May I of each year, wi/I publish a Notice in the

Pennsylvania Bulletin that (1) identifies the proposed Pee Schedule Rates for the next fiscal year,

and (2) explains in specific detail the fee schedule rate setting methodology The proposed rate

setting methodology shall descnbe how the Department determined and app/ted the fartors set

forth in subsection (c) above, including the identification of a/I presumptions, assumptions, and

inceperdent dora sources mciudrg reports and cast relotea studies) that it used to estabtsh tne

fee senedule rates ono how such factors were utilized to calculate the rates

(2) Tne Department w’ll solicit public comments for 30 days reard;ng me proaosed fee schedule

races and the ate setting methodology

(3) The Department, after review and consideration of the public comments, will publish a Notice in

the Pennsylvania Bulletin that adopts the final fee schedule rates and rate setting methodology and

that includes its response to each public comment that it received in response to the Notice of

Proposed Fee Schedule Rates and Rate Setting Methodology

Support Intensity Scale and PA PLUS

The apolication of the Suppo-t Intensity Scale and PA Plus (“515 Scale’) has a urdamental impact on service

provision and prcvider payment and the proposed rulemaking must address the standards that comprise tue

515 Scale ard how the 515 Scale is applied in practice OD° has engaged the pubiic in an open dialogue

regarding the purpose of and need for a reliable and valid tool to measure support needs But given the

impact of the scores on determining the frequency, intensity and duration of an individual’s needs and the

corresponding impact on payments to providers, informal dialogue is insufficient protection for the individuals

who are assessed and the providers that are confronted with erroneous evaluations

PAR recommends that the proposed regulations include a separate sub-section that sets forth the standards

tnat c3rnprise the Pennsylvania 515 Scale and that govern its use and application cons stern with the following

La cto rs

1 The assessment will be

a externally vaidated and produce an accurate, objectise, and reliable measure of need in all

bio-psychosocial domains regarding the individual,

b representative of the frequency, intensity, and duration of an individual’s needs,

o age appropriate and developmentally representative,

d fairly and consistently applied to measure an individual’s needs against the typical population,

e person-centered and representative of specialiaed populations’ exception needs, 5uch as

medical fragility, dual/triple/quadruple diagnoses, sexual offender status, genetic indications,

etc; and
inclusonary and transparent

2 Admin stration of Assessment Tool
a A conflict-free entity should administer the assessment tool,



b. the assessment tool should be administered by a representative who is a degreed professional

with experience in human services;
c. the assessment shall be transparent and inclusionary of alT team members (including, at a

minimum, the individual, support stall, family, and administrator of provider agency); and

d. the assessment shall be administered at a time convenient to ensure meaningful
representation from all participants.

3. Assessment Results and Reconsideration
a. The assessment results will be fonvarded within 15 days of administration 10 the individual,

Supports Coordinator, Provider, Administrative Entity, and the individuals family members,

b. This information shall include a copy of the assessment domain results as well as the final

score.
c. Any team member may request reconsideration of the assessment determination by way of

written or electronic notice communicated to the Supports Coordinator within 15 days of the

receipt of the results of the initial assessment.
d. A reassessment shall be conducted by a different representative of the agency that

administers assessments.
e. The re-assessment meeting will include the individual, family member(s), support staff, and

administrator or designee of the provider agency at a time convenient for all arid that

reasonably allows representation for all interested participants.
4, AppealProcess

a. The individual and/or the provider may appeal the redetermination oLitcome.

PAR requests a meeting to discuss these recommendations with the Department. PAR thanks the Department

again for the opportunity to comment on these critical regulations that will profoundly impact the lives of

thousands of Pennsylvanians with intellectual disability or autism and the providers who render services to

them for years to come.

Sincerely,

Kimberly Love
Chief Operating Officer
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